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UNIVERSITY OF FLORIDA LAW REVIEW
significant that, although the doctrine of last clear chance originated in
England, 2 7 it has there been replaced by a comparative-negligence
28
statute.
JACK C.

COLLIE

REAL ESTATE BROKERS: RIGHT TO AN EQUITABLE
LIEN ON PROPERTY SOLD
Nicol v. Bressler, 32 So.2d 457 (Fla. 1947)
Plaintiff real estate broker, having a brokerage contract with a vendor
of land, found a purchaser for the property. The purchaser colluded
with the owner to consummate a sale without further aid of the broker,
reducing the sale price by the amount of the broker's commission. The
broker sought in the trial court to recover his commission by impressing
an equitable lien upon the property sold. This case is a petition for
certiorari to review an order dismissing the bill in equity, canceling a lis
pendens and transferring the cause to the law side of the court. HELD,
the broker was not entitled to an equitable lien, since the remedy at law
against the vendor was adequate. Certiorari denied, Justices Adams, Terrell, and Buford dissenting.
The right of a broker to compensation when he has been the procuring
cause of a sale is well settled in the law.' The general rule is that brokerage commissions are matters of contract between broker and vendor, and
that the vendee can discharge his entire liability by payment of the agreed
price to the vendor.2 An almost universal exception to the general rule

"Davies v. Mann, 10 M. and W. 546, 152 Eng. Rep. 588 (1842).
"Law Reform (Contributory Negligence) Act, 1945, 8 & 9 Geo. VI, c. 28; Upson
v. London Passenger Transport Board, 176 L. T. R. 356 (K. B. 1947).
'Knowles v. Henderson, 156 Fla. 31, 22 So.2d 384 (1945) ; Chicago Title and Trust
Co. v. Guild, 329 Ill. App. 374, 68 N. E.2d 615 (1946); Jones v. Pepper, 162 Kan. 353,
176 P.2d 855 (1947).

'Erswell v. Ford, 208 Ala. 101, 94 So. 67 (1922); Robertson v. Williams, 158 Fla.
163, 28 So.2d 114 (1946) ; Boyd v. Hunter, 104 Fla. 561, 140 So. 666 (1932) ; King v.

Wells, 100 Fla. 588, 130 So. 38 (1930); Terranova v. Cottrell, 302 Mich. 417, 4
N. W.2d 710 (1942); Garrett v. Esperanzo Mining Co., 93 N. J. Eq. 149, 115 Atl. 381
(1921) ; 3 & 4 POMEROY, EQUITY JURISPRUDENCE §777, 1263a (5th ed., Symons, 1941).
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CASE COMMENTS
is made where the purchaser has acknowledged the commission of the
broker as a part of the purchase price of the property.a In such a case,
the courts are willing to impress an equitable lien against the real estate
to protect the interest of the broker, irrespective of the fact that the
broker may also have a cause of action at law against the vendor. 4 The
theory is that the broker has a vendor's lien with rights thereunder equal
to those of the vendor 5 for his share of the purchase price, and the lien
is not defeated by the vendor's execution of an absolute conveyance to
the veDdee upon receipt by the vendor of his portion of the price.6 The
Florida court has accepted this theory as sound. 7 This type of case,
where the broker's commission is an acknowledged part of the purchase
price, must be clearly distinguished, however, from a mere agreement
between a vendor and a broker for a commission to be computed as a
percentage of the purchase price.8 In this latter situation the general
rule is applicable.
Where the ordinary remedies at law have been shown to be inadequate,
some courts have found that the collusion of the purchaser did give rise
to an equitable lien upon the land. 9 In one case, the Florida court held
that collusion between a non-resident vendor and his purchaser, before
passage of title, to evade an agreement to pay the commission from the
first installments of the purchase moneys gave the broker an equitable
interest in the unpaid purchase moneys and entitled him to an equitable
attachment but not an equitable lien on the lands involved.1 0 The
reason for denying an equitable lien was that the title had not passed
and, therefore, the broker's right to compensation had not accrued.
'4 PomERoy, EQuITY JuRIsPRUDn'CE §1263a (5th ed., Symons, 1941).
'Moss v. Thomas. 218 Ala. 141, 117 So. 648 (1928); Zirkle v. Hendon, 180 Ala.
209, 60 So. 834 (1913); Francis v. Wells, 2 Colo. 660 (1875); Davis v. Huff, 288 S. W.

267 (Tex. Civ. App. 1926). Contra: Mayfield v. Turner, 180 InI. 332, 45 N. E. 418
(1899).
'Hales v. Peters, 162 S. W. 386 (Tex. Civ. App. 1914); Zeiser v. Cohn, 207
N. Y. 407, 101 N. E. 184 (1913).
'Zirkle v. Hendon, 180 Ala. 209, 60 So. 834 (1913).
'See Moss v. Sperry, 140 Fla. 301, 315, 191 So. 531, 537 (1939).
'Erswell v. Ford, 208 Ala. 101, 94 So. 67 (1922); 4 PoaiRoy, EQurY JualsPRuDENcN §1263a (5th ed., Symons, 1941).

'Sanders v. Berry, 139 Ark. 447, 214 S. W. 58 (1919); Baker v. Cooper, 201 App.
Div. 639, 194 N. Y. Supp. 726 (2d Dept. 1922).
20Moss

v. Sperry, 140 Fla. 301, 191 So. 531 (1939).
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